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Despite the Joint Review Committee’s name, it is a drafting committee. It was not labeled
as a drafting committee because this project is not intended to be a major rewrite.

The Committee will not meet again in 2008. Its next meeting will be after the reporter has
had a chance to draft changes consistent with the Committee’s tentative conclusions. That will
probably be in February or March of 2009.

Substantive Issues

The “issue” and “explanation” portions of each of the first 39 numbered items
below are reprinted from the June 2008 report of the Article 9 Review Committee.
That is followed by a brief note on the deliberations or preliminary decisions of the
Joint Review Committee. The remaining numbered items were raised at the
meeting but were not included in the June report.

1. Issue: Whether § 9-607(b) should permit a buyer of a payment right secured
by a real estate mortgage to record an assignment of the mortgage upon the default
of the account debtor or other person obligated on the collateral.

Explanation: A secured party may have a security interest in a payment right
secured by a real estate mortgage. Section 9-607(b) permits the secured party, in
connection with the non-judicial enforcement of the mortgage, to record documents
in the real estate records to establish the secured party’s right as assignee to enforce
the mortgage. Prior to default, the secured party does not have the right to record.
Section 9-607(b)’s reference to “default” appears to refer to the debtor’s
(mortgagee’s) default on its obligations to the secured party. However, if the secured
party is a buyer of the payment right, § 9-607(b) does not appear to permit the
secured party to record the documents upon the default of the account debtor or any
other person obligated on the collateral (mortgagor). The result is that the benefit of
the subsection may not extend to buyers of payments rights when it likely should.

The Committee agreed that § 9-607(b) allows a SP with an interest in a mortgage note to file
an assignment of the mortgage upon default, but it is ambiguous whether the default is by the debtor
(the mortgagee) or by the account debtor (the mortgagor). Ifit is the debtor (the mortgagee) who is
in default, what happens if someone buys the mortgage note, so there is no “default” by the assignor?
In other words, should the Code effectively give buyers a power of attorney to file an assignment if
they didn’t bother to get one?

A tentative decision was reached to draft the clarification that § 9-607(a) refers to default by
the debtor; § 9-607(b) refers to default by the account debtor. Before a final decision is made, the
Committee will seek input from real estate groups.
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2. Issue: Whether it should be clarified that, even if the debtor agrees otherwise,
a secured party may not acquire collateral at its own private disposition except in
accordance with § 9-620.

Explanation: It is commonly understood that a debtor may not waive the
application of the prohibition in § 9-610(c)(2), which generally prohibits a secured
party from acquiring collateral at its own private disposition. However, a reference
to § 9-610(c)(2) is not contained in § 9-602’s list of provisions of Part 6 not capable
of being waived by the debtor. The explanation for the omission is that a secured
party’s acquisition of collateral at its own private disposition is equivalent to an
acceptance by the secured party of collateral in whole or, in a transaction that is not
a consumer transaction, partial satisfaction of the secured obligations. See Official
Comment 2 to § 9-624. Because the consent or acquiescence (failure to object) of
the debtor is required for the acceptance and because the requirement of the debtor’s
consent or acquiescence may not under § 9-602(10) be waived by the debtor, the
waiver issue under § 9-610(c)(2) appears to be addressed.

However, the question of whether § 9-610(c)(2) may be waived by the debtor
continually arises in practice, and the explanation set forth above, which requires a
reading of an Official Comment to an entirely different section of Article 9, may not
be apparent to many practitioners.

There was general agreement that the only way for a SP to buy at a private disposition
(outside the situation described in § 9-610(c)(2)) is in accordance with § 9-620. In other words, any
attempted private sale to itself is in fact a strict foreclosure and needs to be treated as such. The
comment to 9-624 says this. The reporter was given task of drafting something to clarify this,
including making a preliminary decision of whether to do this by comment or Code change.

3. Issue: Whether § 9-610(c)(2), which generally prohibits a secured party from
acquiring collateral at its own private disposition, should also prohibit an affiliate of
the secured party from doing so.

Explanation: Pursuant to § 9-610(c)(2), the secured party may purchase
collateral at a public disposition, but may do so at a private disposition “only if the
collateral is of a kind that is customarily sold on a recognized market or the subject
of widely distributed standard price quotations.” It is clear that the rationale is that
only in a private disposition of the sort described in the quoted language is the
situation such that, like a public disposition, the private disposition will be at a
market price or will it be obvious that the private sale was commercially reasonable.
Although § 9-615(f) gives special scrutiny to a disposition not only to a secured party
but also to “a person related to the secured party, or a secondary obligor,” nothing in
§ 9-610(c)(2), prohibits an affiliate of the secured party from purchasing the
collateral at a private disposition at which the secured party cannot purchase. In
light of the presence of the quoted language in § 9-615(f), juxtaposed with its absence
in § 9-610(c)(2), it may be less likely that courts would read § 9-610(c)(2) as also
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covering “persons related to the secured party” that are not agents of the secured
party. Yet, the dangers associated with a disposition to a person related to a secured
party are no less in § 9-610(c)(2) than in § 9-615(f).

A drafting committee might consider revising § 9 610(c)(2) to prohibit private
dispositions to persons related to the secured party to the same extent as they are
prohibited to the secured party itself. In doing so, the drafting committee might
consider whether such a revision would reflect a policy change that would need to be
justified.

Should you be able to sell to affiliate, such as new subsidiary formed solely to buy the
assets)? It happens frequently when hedge funds shop around and sell to a related entity. Similarly,
the finance arms of auto manufacturers often sell back (at 100 cents/dollar) to the manufacturer. The
Committee decided not to make any changes in connection with this issue because § 9-615(f)
provides an adequate safeguard.

4. Issue: Whether the caption to § 9-625(c) referring to consumer-goods
transactions should be changed to refer to consumer goods to conform to the text of
§ 9-625(¢c)(2).

Explanation: The text of § 9-625(¢)(2) covers consumer goods even if the
transaction itselfis not a consumer-goods transaction. However, the caption suggests
that the text applies only if the security interest arises in a “consumer-goods
transaction”. For example, a security interest in the debtor’s personal automobile (a
consumer good) that secures a loan to the debtor’s business would not fall within the
definition of “consumer-goods transaction” in § 9-102(a)(24) because the transaction
is not primarily for the debtor’s personal, family or household purposes. Although
the caption indicates that § 9-625(c) does not cover such a security interest, the text
does cover it

The Committee decided to change caption of § 9-625(¢)(2) to refer merely to consumer goods
and to leave the text of the provision as it is. This will remove the conflict and keep the law as it was
under old Article 9.

5. Issue: Whether the reference in § 9-627(a) to “acceptance” should be deleted.

Explanation: Section 9-627 provides that the fact that a higher price might
have been obtained from the enforcement of a security interest is not of itself
sufficient to preclude the secured party from showing that “the collection,
enforcement, disposition, or acceptance [of the collateral] was made in a
commercially reasonable manner.” The reference to “acceptance” is inappropriate,
because an “acceptance” of collateral under § 9-620 is not subject to a commercial
reasonableness test.
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The Committee agreed that the stray word “acceptance” makes no sense in § 9-627(a), (c),
(d) but nevertheless concluded that this does not create a significant problem and thus decided to
make no change.

6. Issue: Whether Article 11 should be repealed as no longer relevant.

Explanation: When the Uniform Commercial Code was originally
promulgated, it included a separate Article - Article 10 - that provided, inter alia, for
its effective date and transition rules for transactions entered into before the effective
date. When Article 9 was revised in 1972, it was similarly accompanied by an
Article - Article 11 - containing provisions for the effective date of the revisions as
well as transition rules for transactions entered into before the effective date of the
revisions. It is now 36 years since the promulgation of the 1972 amendments and
over a quarter-century since their widespread enactment. As such, itis quite unlikely
that there are more than a trivial number of outstanding transactions (if any) that were
entered into before the effective date of the 1972 amendments and for which
transition rules to the 1972 text of Article 9 (now supplanted by revised Article 9)
remain relevant.

There was some discussion about whether Article 11 might remain relevant to an old
transactions. The Committee decided to delete it from the official text but include a legislative note
to States about whether they should repeal it or retain it for old transactions.

7. Issue: Whether § 9-210 should be expanded to require the secured party to
provide a “pay off” letter as of a date designated in a request by the debtor so long
as the secured party receives the request within a period, consistent with the periods
in current § 9-210, of not less than 14 days before the date designated.

Explanation: Section 9-210 permits the debtor at any time to request from the
secured party a statement of account or a list of collateral. The secured party has 14
days to respond. Anecdotal evidence indicates that the section is seldom used in
practice. More typical would be for a debtor to request a “pay off” letter as of a
specific date so that the debtor may refinance the secured obligations on that date.
A drafting committee might consider expanding § 9-210 to impose on a secured party
the obligation to provide a “pay off” letter to the debtor as of a date designated by the
debtor so long as the debtor’s request allows the secured party an identical period of
at least 14 days following the debtor’s request to provide the pay-off letter.

If the drafting committee decides to address § 9-210 in this respect, it might
consider whether any change to § 9-210 would require amendments to the “safe
harbor” notice forms in §§ 9-613 and 9-614.
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The Committee discussed whether existing lenders can effectively prevent the debtor from
re-financing by refusing to issue a payoff letter and whether adding a requirement to issue a payoff
letter would be sufficient to solve the problem. The Committee decided to defer any decision on this
issue until it receives more information from Bob Zadek about what would be necessary to solve the
problem.

8. Issue: Whether § 9-317(d) should be expanded to cover commercial tort
claims and perhaps also other collateral not addressed in § 9-317(b) or (d) and for
which a trading market might exist.

Explanation: Section 9-317 provides the rules governing priority between an
unperfected security interest and a competing claim to the collateral. As a general
matter, buyers of collateral who give value (and, in the case of tangible collateral,
receive delivery) without knowledge of an unperfected security interest take free of
the unperfected security interest. See §§ 9-317(b) (tangible collateral) and (d)
(intangible collateral). Section 9-317(d) addresses only accounts, electronic chattel
paper, electronic documents, general intangibles, and investment property other than
certificated securities. Because an unperfected security interest generally is
enforceable against third parties, see § 9-203(b), buyers of other intangible collateral,
such as commercial tort claims, take subject to an unperfected security interest.
Members of the Review Committee who were active in the drafting of Article 9 think
that this outcome is inadvertent.

The Committee concluded that this was an oversight in the 1998 revisions. It then decided
to expand the rule in § 9-317(d) to all types of collateral other than types of collateral covered in
subsections (b) and (c).

9. Issue: Whether the definition of “authenticate” should be conformed to the
definition of “sign” in Article 7 (as well as the unenacted revisions to Articles 2 and
2A) insofar as the latter definition applies to electronic forms of signing.

Explanation: The definition of “authenticate” in § 9-102(a)(7) indicates that
the term means not only to sign (as that term is defined in Article 1) but also “to
execute or otherwise adopt a symbol, or encrypt or similarly process a record in
whole or in part, with the present intent of the authenticating person to identify the
person and adopt or accept a record.” The second portion of this definition is not
entirely consistent with the parallel provision in the subsequently-drafted definitions
of “sign” in Articles 2, 2A, and 7. In those definitions, drawn from the Uniform
Electronic Transactions Act and the federal Electronic Signatures in Global and
National Commerce Act (E-SIGN), the relevant language provides that to sign means
“with present intention to authenticate or adopt a record, ... to attach to or logically
associate with the record an electronic sound, symbol, or process.”
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There are several differences between the Article 9 definition and these later
definitions. Most notably, only Article 9 requires that the authenticating
person/signer take its action with the intent “to identify the person.” It does not
appear that the drafters of the subsequently-drafted Articles intended to cover
different circumstances than did the drafters of Article 9. Rather, it appears that the
subsequent Articles reflected an effort to define the term more precisely.

Presumably, if the drafting committee were to consider addressing the
definition of ‘“‘authenticate”, it would consult with those at the Uniform Law
Conference who were active in the drafting of the Uniform Electronic Transactions
Act and those at the Uniform Law Conference and the American Law Institute who
were active in the drafting of the Article 2 and 2A amendments and the Article 7
revisions.

The Committee reached general agreement that the concept should be the same throughout
the Code. It decided to adopt the Article 7 definition of “signed” to the greatest extent possible.

10. Issue: Whether the definition of “certificate of title” should be modified to
include a “security-interest statement” as defined in the Uniform Certificate of Title
Act (UCOTA) or a similar concept.

Explanation: Under UCOTA, the term “security-interest statement” includes
a record created by a secured party that indicates a security interest. The
security-interest statement, when filed with the state’s motor vehicle office, may be
used to perfect the security interest even if, contrary to another provision of UCOTA,
the motor vehicle office issues a certificate of title that does not indicate the security
interest. The UCOTA perfection approach creates a possible tension with
§ 9-311(a)(2), which defers to certificate-of-title statutes that provide for a security
interest to be “indicated on the certificate as a condition or result of perfection.”

The Committee discussed slightly broader potential problem with the definition of
“certificate of title” in § 9-102(a)(10). Specifically, the Article 9 definition seems to require that the
COT statute contain a priority rule, but many of them do not. There was a consensus that this
problem needs to be addressed. Professors Bill Henning, Linda Rusch, and Stephen Sepinuck agreed
to advise the reporter on how to address the problem.

1. Issue: Whether § 9-105 should be modified to conform to § 7-106 and UETA
§ 16.

Explanation: Section 9-105 creates a control test applicable to electronic
chattel paper. After it was drafted, UETA created a somewhat different formulation
which was followed in revised Article 7 at § 7-106. In particular, the UETA and
Article 7 approaches provide a general test and a safe-harbor rule; § 9-105 does not
provide a general test.
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Presumably, if the drafting committee were to consider addressing § 9-105
in this respect, it would consult with those at the Uniform Law Conference who were
active in the drafting of the Uniform Electronic Transactions Act and those at the
Uniform Law Conference and the American Law Institute who were active in the
drafting of the Article 7 revisions.

The Committee agreed to adopt the Article 7 definition.

12. Issue: Whether the methods of obtaining control of a deposit account or
securities account should be expanded.

Explanation: Delaware amended its §§ 9-104, 9-106 and 8-106 effective July
2007 to provide additional methods for a secured party to achieve control of a
securities account and a deposit account and to clarify that the additional methods of
control do not impose any implied duties not expressly agreed to by the securities
intermediary or the depositary bank. New Delaware § 9-104(a)(4) provides an
additional method for the secured party to achieve control: the authentication by the
debtor, secured party and securities intermediary of a record that (i) is conspicuously
denominated a control agreement, (ii) identifies the specific deposit account, and
(ii1) addresses the disposition of the funds in the deposit account or the right to direct
such disposition. Parallel provisions were added to §§ 8-106(c) and 8-106(d) for
uncertificated securities and securities entitlements. New Delaware § 9-104(a)(5)
provides an additional method for the secured party to achieve control of a deposit
account where the name on the deposit account is the name of the secured party or
indicates that the secured party has a security interest in the deposit account, thus not
requiring that the secured party become a customer of the bank. A parallel provision
was added to § 9-106(d) for securities accounts.

To the extent that an expansion of the methods of control, along the lines of
the Delaware amendments, would allow a secured party to achieve control, even if
the secured party is unable, without further action by the debtor, to direct the
disposition of security entitlements from the securities account or funds from the
deposit account, the expansion may reflect a policy change that would need to be
justified.

The Committee noted that the DACA task force may have given some people comfort with
this issue and that the issue does not seem to be preventing lawyers from giving opinions. The
Committee therefore tentatively decided not to address this issue, pending hearing from people who
believe there is a real problem.

13. Issue: Whether the definitions of “promissory note” and “security” may need
to be clarified so that a conventional promissory note issued as part of a class or
series is not viewed as a security.
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Explanation: In its decision in Highland Capital Management v. Schneider,
866 N.E.2d 1020 (N.Y. 2007), the New York Court of Appeals concluded that
promissory notes that were part of a class or series constituted “securities” under
§ 8-102(a)(15). In order to reach that conclusion, the court found that the promissory
notes were represented by certificates “the transfer of which may be registered upon
books maintained for that purpose by or on behalf of the issuer” as required by
§ 8-102(a)(15)(1). The court came to this conclusion even though the issuer
maintained no transfer books, because, as the dissent put it, “it is always theoretically
possible there could be books on which transfers of anything could be registered.”

While technically the decision involves an Article 8 rather than an Article 9
1ssue, the decision influences the characterization of collateral under Article 9. The
decision has created confusion in Article 9 practice as to the proper characterization
of some types of promissory notes and even “uncertificated’ certificates of deposit.

Presumably, if the drafting committee were to consider addressing the
Highland Capital decision, it would consult with those at the Uniform Law
Conference and the American Law Institute who were active in the drafting of Article
8.

The Committee agreed that this case creates a whole host of problems — on scope, anti-
assignment rules, perfection — and that while a comment would normally be sufficient to respond
to a single bad decision, such a comment would not be adequate to change NY law and a large
portion of promissory notes choose NY law as governing law. Discussion then followed about how
to fix the problem. A tentative decision was reached to have the PEB issue a Commentary in the
immediate future to address law outside NY and for the Committee to work with groups in New
York, such as the Association of the Bar of the City of New York, to develop a statutory proposal
for changing NY statutory law.

14. Issue: Whether a financing statement filed against an original debtor in one
jurisdiction should be effective for a limited period against the new debtor located
in another jurisdiction with respect to collateral acquired by, or from a source other
than, the original debtor.

Explanation: The public notice afforded by a financing statement filed
against a debtor (the “original debtor””) may become compromised when a “new
debtor” succeeds to the original debtor’s assets and liabilities. Consider, for
example, the case where ABC Corp, an Illinois corporation, merges into XYZ Corp,
a Massachusetts corporation. The financing statement filed against ABC in Illinois
is seriously misleading with respect to the new debtor’s name (XYZ) and is not filed
in XYZ’s location.

Despite the difference in names, the filed financing statement remains
effective to perfect to perfect a security interest in property acquired by the new
debtor before, and within four months after, the new debtor becomes bound as debtor
by the original debtor’s security agreement. See § 9-508(b). A security interest that
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is perfected by the filing against the original debtor in the original debtor’s location
generally remains effective for one year after the original debtor transfers the
collateral to the new debtor. See § 9-316(a)(3). However, if the original debtor and
new debtor are located in different jurisdictions, the financing statement filed in the
original debtor’s location is not effective to perfect a security interest in collateral
that the new debtor acquires from a source other than the original debtor, whether
before or after the merger.

Some have expressed concern that a secured party whose debtor (original
debtor) merges out of existence enjoys no period of automatic perfection with respect
to collateral acquired by the survivor (new debtor) from sources other than the
original debtor, if the survivor is located in a different jurisdiction from the original
debtor. A drafting committee might consider whether such a “grace period” is
desirable and, if so, whether the creation of a grace period would require any
corresponding changes to the rules governing priority between a security interest
granted by the original debtor to one secured party and a security interest in the same
collateral granted by the new debtor to a different secured party.

The new-debtor rules are analogous to those applicable to a single debtor who
changes both its name and its location. Despite the difference in names, the filed
financing statement remains effective to perfect a security interest in property
acquired by the debtor before, and within four month after, the debtor changes its
name. See § 9-507(c); cf. § 9-508(b). As regards collateral owned by the debtor
before the relocation, a security interest that is perfected by the filing in the debtor’s
original location generally remains effective for four months after the debtor relocates
to another jurisdiction. See § 9-316(a)(2); cf. § 9-316(a)(3). However, a financing
statement filed in the debtor’s original location is not effective to perfect a security
interest in collateral that the debtor acquires after it relocates. If a drafting committee
thinks that a “grace period” is desirable in the setting of a new debtor, it may wish
to consider whether a “grace period” is desirable in the debtor-relocation setting as
well.

Providing “grace periods” in these contexts may reflect a policy change that
would need to be justified.

The Committee agreed that, under current law, there is no temporary perfection period for
collateral acquired after the transaction — whether the debtor moves (e.g., converts) or we have anew
debtor. It noted that there can be a similar problem following intra-state moves, but that problem
deals only with priority, not perfection.

With regard to solutions, the Committee agreed that providing a temporary perfection period
could cause a priority problem: anew secured party interested solely in after-acquired property filing
during the grace period against the survivor of the merger could be primed by the earlier filer. The
Committee agreed that if there were a temporary perfection period in after-acquired collateral
following a move, conversion or merger, nothing should impair the priority of a lender who lends
to the survivor during the temporary period before the original SP refiles. However, the Committee
did not reach consensus on whether the problem is sufficient to merit a change, with the added
complexity it would bring. The reporter will draft a proposal and the Committee will evaluate it.
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15. Issue:  Whether § 9-406(e) should be clarified as to whether, on an
enforcement disposition by the secured party of a payment intangible or promissory
note subject to a contractual anti-assignment term, the term is treated under
§ 9-406(d) (ineffective) or § 9-408(a) (effective if effective under other law).

Explanation: Sections 9-406(d) and 9-408(a) create a bifurcated approach for
promissory notes and payment intangibles with respect to contractual anti-assignment
terms. If a security interest in a promissory note or payment intangible secures an
obligation, § 9-406(d) applies and fully overrides a contractual anti-assignment term.
If the promissory note or payment intangible is sold, § 9-408(a) applies and only
partially overrides a contractual anti-assignment term; the buyer’s security interest
may attach and be perfected but may not be enforced without the consent of the
account debtor or the maker if the term is enforceable under other law.

However, § 9-406(e) states that § 9-406(d) does not apply to a sale of a
payment intangible or promissory note. It is unclear whether § 9-406(e), when
referring to a sale, refers only to a sale of payment intangible or promissory note that
is itself a security interest and is therefore addressed in § 9-408(a) or whether the
subsection is broader and includes a disposition by sale under § 9-610. Under the
former interpretation, a contractual anti-assignment term would be overridden by
§ 9-406(d) on a disposition by sale; under the latter interpretation, it would not. The
issue for a drafting committee is whether § 9-406(e) should be clarified and, if so,
with what result.

The solution may implicate the need to clarify more generally a policy choice
involving security interests in payment intangibles and promissory notes that contain
contractual anti-assignment terms. If a security interest in a payment intangible or
promissory note secures an obligation, § 9-406(d) permits a secured party to exercise
its right of collection under § 9-607 against the account debtor or the maker
notwithstanding an otherwise effective contractual anti-assignment term. However,
if the security interest was the interest of a buyer of the payment intangible or
promissory note, § 9-408(a) would not permit the secured party to exercise its right
of collection in the face of an otherwise effective contractual anti-assignment term
without the consent of the account debtor or the maker. The difference in treatment
of the contractual anti-assignment term with respect to the account debtor or the
maker depending upon whether the security interest secures an obligation or is a sale
would seem to suggest inconsistent policy choices between §§ 9-406(d) and 9-408(a)
that may need to be addressed in connection with addressing any clarification of
§ 9-406(e).

There was extended discussion around the following initial transaction: SP has a security
interest in a payment intangible securing an obligation (not a sale). The payment intangible is
subject to a transfer restriction. One option is to say that the anti-assignment terms are overridden
across the board (upon a disposition by the SP, the buyer would be free of the anti-assignment
terms). Option two is that the SP is free to dispose of the receivable, but the buyer is in § 9-408 (and
thus subject to restrictions on transfer). Option three is to say that the SP cannot even collect. The
Committee was unable to reach consensus on the best approach and will consider this issue again.
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16. Issue: Whether an Official Comment should clarify how the priority rules apply to
a security interest that, under § 9-309(3) or (4), is perfected upon attachment and without
filing, but as to which a financing statement nevertheless has been filed.

Explanation: The “first-to-file-or-perfect” rule of § 9-322(a) governs the
priority of conflicting security interests arising from successive sales of a payment
intangible or promissory note. A security interest that arises upon the sale of payment
intangibles or promissory notes is “automatically” perfected under § 9-309(3) or
(4). There is a question whether, by filing a financing statement covering a payment
intangible or promissory note that may be sold in the future, a buyer may establish
priority based on the time of filing rather than on the later time when the security
interest becomes automatically perfected (i.e., when the security interest attaches,
which normally is the time of the sale).

The Committee framed the issue as thus: can someone who plans to buy payment intangibles
preserve its place in line by filing? There is disagreement about whether filing now has any effect
in preserving the filer’s place in line. For example, if SP1 files as to payment intangibles, SP2 then
buys them and perfects automatically, and then SP1 buys them. Who wins? Is priority governed by
9-322(a), under which SP1 would win, or does § 9-318 allow SP2 to win (because the debtor had
no rights to transfer to SP1)?

There was no consensus on what the law should be or whether a change is advisable. The
committee members will continue to discuss with broader groups and get input from the market.

17. Issue: Whether purchase-money status should extend to consumer-goods
related intangibles other than software and, if so, whether a purchase-money security
interest in intangible collateral related to consumer goods should be automatically
perfected.

Explanation: Frequently purchase-money transactions in consumer goods
involve the extension of credit for the cost of extended warranties, maintenance
services, insurance and other intangibles in addition to the consumer goods that are
the focus of the underlying transaction. When the collateral is repossessed, the
secured party may also have a claim for rebates due for early termination of the
intangible property. In motor vehicle financing, the security interest in the primary
collateral is perfected under state certificate-of-title statutes. The purchase-money
security interest in other consumer goods is perfected automatically under § 9-309(1).
However, any intangibles for which purchase-money credit was extended are not
“consumer goods”. They do not enjoy purchase-money status and are not covered
by the automatic perfection provisions of § 9-309(1).

To the extent that purchase-money status or the scope of automatic perfection
is expanded to encompass intangible collateral related to consumer goods, the
expansion may reflect a policy change that would need to be justified.
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The Committee did not want any action on this issue to affect the question of whether a
consumer transaction loses PMSI status if the secured obligation includes amounts advanced to cover
negative equity, service contracts, gap insurance, or the like. Still, there was some agreement that
a secured party should not have to file to perfect a security interest in these ancillary rights if it need
not file to perfect a security interest in the goods. In that sense, the issue is similar to the rules that
provide that a security interest attaches automatically and is perfected automatically in a supporting
obligation. The Committee deferred resolution of this issue until its next meeting.

18. Issue: Whether a filing designating a debtor as a transmitting utility must be
made in the initial financing statement.

Explanation: Section 9-515(f) permits a financing statement to designate a
debtor as a transmitting utility. Ifthe debtor is so designated, the financing statement
does not have a specific lapse date. Instead, the financing statement is effective until
a termination statement is filed.

Because the definition of “financing statement” in § 9-109(a)(39) includes all
amendments relating to the financing statement, filing offices have had to address the
filing of an amendment designating the debtor as a transmitting utility when the
initial financing statement did not designate the debtor as a transmitting utility. In
such a case, a filing office, which has already given the initial financing statement a
specific lapse date, is often not operationally capable, without undue cost or expense,
of eliminating the lapse date in order to give effect to the amendment.

IACA has proposed that the states amend § 9-515(f) so that the debtor may
be designated as a transmitting utility only in the initial financing statement. The
change would make § 9-515(f) consistent with § 9-515(b), which provides a
thirty-year lapse date for an initial financing statement filed in connection with a
public-finance transaction or manufactured-home transaction.

The Committee agreed that a secured party should not be able to designate the debtor as a
transmitting utility on an amendment. It then discussed whether this was a change in the law but
decided to take no position on that point. The Committee agreed to expressly provide that
transmitting utility status must be indicated on the initial financing statement, and that this will be
prospective from the date of the change. Thus no transition rule is needed. If a debtor becomes a
transmitting utility after the financing statement is filed, then a new filing will be required if the
secured party wants something beyond a five-year life for its filing.

19. Issue: Whether Article 9 should further define the public record indicating
the name of a debtor that is a registered organization.

Explanation: Under § 9-503(a)(1) a financing statement sufficiently provides
the name of a debtor that is a registered organization only if it provides the name of
the debtor indicated on the public record of the debtor’s jurisdiction of organization.
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However, some states maintain more than one public record showing a debtor’s
name. For example, a state may maintain as a public record the charter document of
the organization, and it may also maintain as a public record an on-line searchable
data base for organizations of the same type. For a variety of reasons, the debtor’s
name in one public record may vary from the debtor’s name in another public record.
The International Association of Commercial Administrators (“IACA”) has proposed
that states amend Article 9 to provide that the name of the debtor as set forth in its
charter document be determinative.

The resolution of this issue may also relate to the definition of “registered
organization”in § 9-102(a)(70). The definition states that a “registered organization”
is “an organization organized solely under the law of a single State or the United
States and as to which the State or the United States must maintain a public record
showing the organization to have been organized” (emphasis added). Most state
public records laws were written without Article 9 in mind. Thus, in many states the
duty of the state to maintain public records relating to organizations is not always
clear, even if the state does in practice maintain the public records. Because the
public record that provides the debtor’s name for purposes of § 9-503(a)(1) would
likely be the public record that the state “must maintain” for the organization,
consideration might also be given to providing a further explanation of the “must
maintain” reference in the definition, perhaps in an expanded Official Comment if
not in the definition of “registered organization” itself.

The Committee agreed that there are two related issues in this problem: (1) which public
record controls (the organic documents, a certificate of good standing, or the searchable database);
and (2) must the office be required to maintain the records. As to the first issue, the point was made
that electronic records can changed without the consent of the filer (for example, the filing office
might choose to “correct” them) and there might be no evidence preserved of when or how the
change was made. The issue thus comes down to whether the name used should be the one on the
entity’s organic documents, a state-generated certificate of organization, a certificate of good
standing, or the state’s electronic database. The consensus was that the name on the organic
documents should be the only correct name, and that this should be a statutory change.

As to the second issue, there was a consensus that the “must maintain” language is
problematic and should be changed. There was also consensus that “registered organizations” should
include anything that is created by the state or for which filing with the state is required for it to exist.
It was not clear whether this phrasing would include business trusts. The Committee charged the
reporter with the task of crafting a proposal that removes the ambiguity while also covering the types
of statutory and business trusts that meet this standard.

20. Issue: Whether § 9-503(a)(3) should be stated expressly not to apply to a
business trust that is a registered organization.
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Explanation: Section 9-503(a)(3) sets forth the rules for determining the
name of a debtor that is a trust or a trustee acting with respect to property held in
trust. However, it is possible that a trust may be a business trust that is itself a
registered organization. In that case, there has been some confusion in practice as to
whether the debtor’s name should be determined under § 9-503(a)(3) or,
alternatively, under § 9-503(a)(1) which provides the rules for determining the name
of a registered organization. While the Review Committee believes that the better
interpretation is that the debtor’s name should be determined under the registered
organization rules, Delaware has enacted a non-uniform amendment that makes this
result clear under the statute.

There was agreement that if the debtor is a trust and the trust is a registered organization then
the rule of § 9-503(a)(1) should apply, not the rule in paragraph (a)(3), and that a statutory change
is needed to clarify that this is the rule. If, on the other hand, the debtor is a trustee, then even if the
trustee is a registered organization, paragraph (a)(3) should apply. The reporter will clarify this. No
transition rule is needed because this is a clarification of the law.

21. Issue: Whether to clarify that § 9-307(c) has no application to a registered
organization.

Explanation: Determining which jurisdiction’s law governs perfection, the
effect of perfection or non-perfection, or priority of a security interest under the
choice-of-law rules in §§ 9-301 and 9-305(c) often requires a preliminary
determination of where a debtor is “located.” That location is determined by § 9-307.
The rules in that section are complex, consisting of a three-part general rule in
§ 9-307(b) and a series of exceptions. The general rule is that a debtor who is an
individual is located at his or her residence, and a debtor that is an organization is
located at its place of business or chief executive office, as applicable.

Two important exceptions to the general rule are found in §§ 9-307(c) and
9-307(e). Section 9-307(c) provides that subsection (b) “applies only if [the law of
the jurisdiction to which subsection (b) points] generally requires information
concerning the existence of a nonpossessory security interest to be made generally
available in a filing, recording, or registration system as a condition or result of the
security interest’s obtaining priority over the rights of a lien creditor with respect to
the collateral. If subsection (b) does not apply, the debtor is located in the District
of Columbia.” Subsection (e) provides that “a registered organization that is
organized under the law of a State is located in that State.”

Consider the case of a debtor incorporated in Delaware but whose chief
executive office is in a foreign jurisdiction whose law does not generally require
filing as a condition of priority over a lien creditor. A fair reading of § 9-307(c)
reflects the clear intent of the drafters: the debtor is located in Delaware by virtue of
§ 9-307(e). But it may be possible to read § 9-307(c) incorrectly as providing that
the debtor is located in the District of Columbia. This is because the first sentence
of that subsection provides that, in light of the law of the foreign jurisdiction,
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subsection (b) does not apply and the second sentence provides that “if subsection (b)
does not apply, the debtor is located in the District of Columbia.” This reading is
possible because, unlike subsection (b), subsection (c¢) does not state that its rules are
subject to rules appearing elsewhere in § 9-307.

A drafting committee might consider revising § 9-307 to avoid the incorrect
reading or providing an expanded Official Comment to do so. The drafting
committee might also consider clarifying that subsection (c) has no application to a
debtor described in subsections (f), (i), and (j), or alternatively it might consider an
expanded Official Comment to guide the reader to the same result.

There was consensus that the rule of § 9-307(e) should and does apply, and that this

be clarified by comment.

22.

Issue: Whether § 9-307(f)(2) should be modified to state more completely
how federal law may designate the location of a debtor that is a registered
organization organized under federal law.

Explanation: 9-307(f)(2) locates a registered organization organized under
the law of the United States “in the State that the registered organization, branch, or
agency designates, if the law of the United States authorizes the registered
organization, branch, or agency to designate its State of location.” Official Comment
5 to § 9-307 notes that banking law often permits a registered organization to
designate a main office, home office, or other comparable office, and states that
“[d]esignation of such an office constitutes the designation of the State of location
for purposes of Section 9-307(f)(2).”

Delaware has adopted a non-uniform version of § 9-307(f)(2) that adds a
sentence in the text of the statute similar in substance to the quoted portion of
Official Comment 5: “For purposes of paragraph (2) above, if a registered
organization designates a main office, a home office, or other comparable office in
accordance with the law of the United States, such registered organization is located
in the State that such main office, home office, or other comparable office is located.”

The basis for the non-uniform amendment is that a literal reading of the
statute itself would not provide a clear rule for the location of a national bank,
because the National Bank Act does not, in terms, authorize a bank to designate “its
State of location.” As the issuance of Official Comment 5 indicates, the Article 9
drafters understood this point. The Delaware legislature, however, sought to provide
more definitive treatment by putting this material in the statute.

The issue often arises in practice, especially opinion practice.

should

There was general agreement that the comment should be elevated to the statute, as in
Delaware, if the general policy is not changed. The Committee discussed whether, because of the
difficulty of determining the state designated, the place to file against national banks should simply
should be a designed jurisdiction, such as the District of Columbia. No decision was reached, in part
because of the problems of transition.
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23. Issue: Whether Article 9 should provide a more certain rule to determine the
name of a debtor who is an individual.

Explanation: Section 9-502(a)(1) provides that a financing statement must,
among other requirements, provide the name of the debtor in order for the financing
statement to be sufficient. Section 9-503(a)(4)(A) states that, if the debtor is an
individual who has a name, the financing statement must provide the individual
debtor’s name. Because under § 9-519 financing statements are indexed by the filing
office of each state under the debtor’s name, a subsequent searcher will need to know
under what debtor name to search for a financing statement. Accordingly, § 9-506
provides that a financing statement is seriously misleading, and is therefore
ineffective, if the financing statement provides a debtor name other than the name
required by§ 9-503(a)(4)(A) unless a search under the required name, using the fling
office’s standard search logic, will disclose the financing statement.

Article 9 tells us what the debtor’s name is if the debtor is a corporation or
other registered organization. Under § 9-503(a)(1) that name is the name of the
organization indicated on the public record of the debtor’s jurisdiction of
organization. However, Article 9 does not tell us what the debtor’s name is if the
debtor is an individual. And courts, in interpreting §§ 9-503(a)(4)(A) and 9-506,
have struggled in determining whether a particular financing statement that contains
the debtor’s name as reflected on his or her birth certificate, driver’s license, passport
or other identification, or even a debtor’s nickname or commonly used name, is the
correct name of the debtor for the financing statement to be sufficient.

Recently, several states — Nebraska, Tennessee and Texas - have passed
non-uniform amendments to their Article 9 to attempt to resolve this issue. Nebraska
has enacted legislation to the effect that a financing statement containing the debtor’s
last name is sufficient. Tennessee and Texas permit the name of the debtor as
reflected on his or her driver’s license to be sufficient.

Ifa drafting committee considers a uniform statutory solution for determining
the name of an individual debtor for purposes of satisfying the sufficiency
requirements for a financing statement, that solution would logically apply as well
to the sufficiency on a financing statement of the name of an individual who is a
trustee or a settlor of a trust for purposes of § 9-503(a)(3) or who is a decedent for
purposes of § 9-503(a)(2).

There was a very extended discussion centered around having a safe harbor rule or mandatory
rule, possibly based on the debtor’s driver’s license. The discussion included the reliability of
driver’s licenses (what happens if the name on the license changes; what if not all of the characters
that can appear on a license cannot be input into the filing office’s records), whether any safe harbor
should have multiple options or only one, and whether any safe harbor for perfection should also
preserve priority. The greatest support was for a single safe harbor based on driver’s license issued
by the state in which the debtor is deemed to be located under § 9-307, and that the safe harbor
should work for both perfection and priority. Nevertheless, no final resolution was reached. The
Committee anticipates receiving an extensive report on the subject from the UCC Committee of the
State Bar of California.
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The Committee discussed the possible transition problems of using a safe harbor based on
the debtor’s driver’s license, but tentatively concluded that they were not likely to be severe (they
would arise only if there was an incorrect filing based on the debtor’s driver’s license that would not
be deemed effective under current law and it was followed by a correct filing — a prospect that

seemed unlikely).

24.

Issue: Whether the provisions of Article 9 providing for a correction
statement should be reexamined.

Explanation: To address concerns about “bogus” filings against a debtor,
§ 9-518 permits a debtor to file a “correction statement” to indicate that a filed record
is incorrect or wrongfully filed. The filing of a correction statement is for
informational purposes only. It does not affect the effectiveness of a filed financing
statement.

In practice secured parties have attempted to file correction statements even
though § 9-518 permits a correction statement to be filed only by a debtor. This
practice has often arisen when a secured party’s financing statement has been
wrongfully terminated by another secured party’s termination statement that
incorrectly referred to the file number of the financing statement of the first secured
party. Of course, under § 9-510 the termination statement, filed without
authorization of the first secured party, would be ineffective.

IACA has proposed that states amend their Article 9 so that a correction
statement would be capable of being filed by a secured party or by anyone else who
was entitled to file the initial financing statement. The California State Bar UCC
Committee has objected to the proposal out of concern that the amendment would
encourage the filing of extraneous records that do not affect the effectiveness or lack
of effectiveness of financing statements, thus “clogging” the records of the filing
offices and burdening both filing offices and subsequent searchers.

If the IACA proposal is not considered favorably by a drafting committee,
consideration might also be given to whether Sec. 9-518 should be retained. Under
other provisions of Article 9, the financing statement is not effective. The correction
statement itself' has no legal effect. Even a termination statement would produce only
the consequence that the financing statement has become ineffective. That is a
consequence that would already be the case for a “bogus filing”. Furthermore,
non-Article 9 law in various states provides a debtor with some additional remedies,
ranging from tort claims for slander of title and the like to judicial procedures by
which a “bogus filing” may be removed from the record. In addition, the misuse of
the public records and the intentional conduct of the sort involved in making a bogus
filing might be a crime under the laws of some states.

The Committee discussed situations in which someone other than the debtor might wish to
file a correction statement. For example, if SP1 improperly terminates SP2’s filing, SP1 might wish
be able to file a correction statement to reduce its liability (to SP2 or other potential SPs) and SP2
might wish be able to file a correction statement to put others on notice that the termination

L
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statement might be inaccurate. However, it was noted that SP2 has an alternative way to give notice:
to file a new financing statement.

Moreover, if the facts are different, if SP1 inadvertently terminates its own filing, the
termination statement is effective. A later correction statement would have no legal effect (whereas
filing a new financing statement would have legal effect) and the Committee does not want to
confuse filers in that situation into thinking that the correction statement would be effective.

There was no support for getting rid of § 9-518 because it fulfills its purpose of helping
debtors deal with bogus filings. There was some support for expanding the scope of § 9-518 beyond
its original purpose and along the lines IACA suggests but the tentative consensus was to not invite
further clutter of the filing system with “correction” statements that have no effect. However, the
Committee will listen further on this issue, from both filers and filing officers.

25. Issue: Whether the approval of changes to the initial financing statement
form and amendment form should be delegated to IACA or to a state’s secretary of
state.

Explanation: Section 9-521(a) provides that, if a filing office accepts an
initial financing statement in written form, it must accept an initial financing
statement in the form set forth in that subsection. Section 9-521(b) contains a similar
provision for an amendment and also sets forth a statutory form of amendment. Now
that the statutory forms of initial financing statement and amendment have been in
use since 2001, IACA has recommended a few changes to the forms. To
accommodate these and possible further changes over time, IACA has proposed that
states amend their Article 9 so that the forms of initial financing statement and
amendment would be deleted from the statute and so that IACA itself would approve
the forms from time to time. In a state that is not permitted by its constitution or
other law to delegate the approval process to IACA, IACA recommends that the
state’s Article 9 be amended to provide that the forms be approved by the state’s
secretary of state. The California State Bar UCC Committee has objected to the
proposal to amend § 9-521 out of concern that the amendment might result in no
single written form of financing statement or amendment being accepted in all states.

Under current law, states are free to create their own form that will be effective, but states
must accept the official form. In short, the official form is a safe harbor. The IACA proposal would
undermine the uniform effectiveness of the official safe-harbor form.

Several states have already amended their statutes to eliminate the safe harbor because it
includes the debtor’s social security number, and this seems to be the driving force behind the
proposal. The consensus was to preserve a safe harbor form, to change the official form to remove
the social security box or black out that box, but not to delegate to IACA the authority to revise the
official form.
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26.

It was suggested that some state filing offices currently apply different rules for paper and
electronic filings. For example, there may be no explanation given for why an electronic record is
rejected (although an explanation is given for why a written financing statement is rejected) and
some filing offices have a system in place to reject electronic filings with certain key words common
to bogus filings. The offices also have differing standards on what characters can be input and how
many characters can be input for the debtor’s name (and other fields). The Committee discussed the
ramifications of these differences and whether the Code should include standards for electronic
filings. The Committee agreed to review an upcoming report by the Task Force on Filing Office

Operations and Search Logic.

27.

Issue: Whether a right to payment on chattel paper, if assigned separately
from the chattel paper, should be characterized as chattel paper, a payment intangible
or an account.

Explanation: The decision in In re Commercial Money Center,350 B.R. 465
(9th. Cir. BAP 2006), raised the question of whether a payment right “stripped” from
chattel paper was still “chattel paper” or whether the payment right becomes a
“payment intangible.” The answer is important because the sale of a payment
intangible enjoys “automatic” perfection under § 9-309(3), while a buyer of chattel
paper, to perfect its interest in the chattel paper, must either take possession or
control of the chattel paper or file a financing statement against the debtor covering
the chattel paper. In addition, the answer would affect certain priority rules, such as
the “super-priority” in favor of certain purchasers of chattel paper who take
possession or control of the chattel paper. See §§ 9-330(a) and (b).

The existing Official Comments to Article 9 are inconclusive on the
characterization issue. Compare § 9-109, Official Comment 5 o § 9-102, Official
Comment 5.d. There is also a question as to whether the problem is limited to “true
lease” chattel paper given that § 9-203(g) would already appear to address chattel
paper in which the payment right is secured by a security interest. That section
provides that a security interest securing a payment right is transferred with the
payment right and would support a characterization that the payment right, when
transferred, is still chattel paper unless perhaps the security interest is disclaimed by
the transferee.

If a drafting committee determines that a payment right “stripped” from
chattel paper should not be characterized as chattel paper, it might consider whether
the payment right should be characterized as an account instead of a payment
intangible.

The Commercial Money Center decision has created priority concerns for
chattel paper purchasers in practice, and the California State Bar UCC Committee
has urged that the PEB address the issue.

There was consensus that a purchaser of chattel paper who takes possession of the chattel
paper should beat a previous buyer of the payment stream. As to how to achieve that, there seemed
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to be consensus that the best way to deal with it was to provide that stripped payment rights from
chattel paper remain chattel paper. There was concern about whether this should be expressed
generally for all stripped rights or, if phrased only with respect to chattel paper, whether it would
create a negative implication regarding other stripped rights (e.g., from a promissory note, general
intangible, or security). A tentative decision was to phrase the point narrowly with respect only to
chattel paper and to make the point by comment rather than by change to the Code.

28. Issue: Whether an Official Comment should indicate by illustration what is
sufficient for an e-mail to be “authenticated.”

Explanation: Several provisions in Article 9 require that a record be
“authenticated.” Many have noted that the definition of “authenticate” in
§ 9-102(a)(7)(B) does not provide clear guidance as to whether an e-mail is
authenticated. Consider three situations in which a person composes and sends and
e-mail. In the first situation, the person types the text of the message and also types
his or her name at the end of the message, and then enters the command to send the
message to the recipient. In the second situation, the person types the text of the
message, but does not type his or her name at the end of the message, and enters the
command to send the message to the recipient. In the third situation, the person types
the text of the message and does not type his or her name at the end of the message;
when the sender enters the command to send the message to the recipient, however,
the sender’s name is automatically added to the bottom of the message as a result of
an option previously selected by the sender in configuring his or her e-mail system.
It seems clear that the first situation describes an authenticated e-mail. Itis less clear,
though, whether the second and third situations fulfill the requirements for
authentication.

The Committee decided not to address this question.

29. Issue: Whether the Enron debt trading case, distinguishing between a “sale”
and an “assignment” of a loan, should be addressed in the Official Comments.

Explanation: In connection with claims trading the question sometimes arises
as to whether the obligor on a debt may assert claims and defenses against the
transferee of the claim. Traditionally this issue has been analyzed by considering
whether the transferee qualifies as a holder in due course (in the case of a claim
embodied in a negotiable instrument) or other good faith purchaser for value (in the
case of other claims), in which case the obligor generally may not assert claims and
defenses against the transferee. In addressing this issue with respect to the
bankruptcy rights of a transferee, the court in /n re Enron Corp., 379 B.R. 425
(S.D.N.Y. 2007), by interpreting several cases under state law, has articulated a
distinction between “assignments” and “sales.” According to the court, a claim of
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a transferee who takes by sale is not subject to equitable subordination or
disallowance under the Bankruptcy Code, while a claim that is taken by assignment
is subject to these disabilities. No such distinction appears in the Uniform
Commercial Code. The Official Comments might confirm that, when the term
“assignment” is used in the Uniform Commercial Code, the term includes a sale and
is not distinct from a sale. Cf. Official Comment 26 to § 9-102.

The Committee decided not to address this issue.

30. Issue: Whether an Official Comment to § 9-104 should clarify that
§ 8-106(d)(3) reflects a principle of agency law that is also applicable to § 9-104.

Explanation: Section 8-106(d)(3) provides that a purchaser may achieve
control of a security entitlement if another person has control on behalf of the
purchaser or, if the person already has control, acknowledges that it has control on
behalf of the purchaser. No similar provision is contained in § 9-104 addressing
control of a deposit account. However, under § 1-103, the law of principal and agent
applies to the Uniform Commercial Code unless displaced by a particular provision.
An Official Comment might be provided to § 9-104 to overcome any negative

inference regarding the ability of an agent to have control for its principal under
§ 9-104.

The Committee acknowledged that agency law supplements the Code in many places and that
this point does not need to be expressed in every place it may be relevant. However, the Committee
concluded that the rule in § 8-106(d)(3) goes beyond agency principles, and thus if it were to be
made applicable to control in §§ 9-104 and 9-106, statutory change is necessary. The Committee
decided that such a statutory change is appropriate and that it should be accompanied by a comment
that makes clear that agency principles have always applied and continue to apply.

31. Issue: Whether an Official Comment should address the role, if any, of the
parties’ intent in interpreting § 9-109(a)(1).

Explanation: Section 9-109(a)(1) restates the traditional rule that Article 9’s
rules apply to a transaction “regardless of its form” if it creates what amounts to a
security interest in personal property. Thus, courts have felt free to recharacterize
sales as secured transactions when the economic effects of the transaction made that
appropriate. It is inherent in that rule that the parties cannot control application of
the statute by mere pronouncement that a transaction is not (or is) intended to create
a security interest. Nevertheless, some courts have continued to look to the intent of
the parties, as reflected in the transaction documents, to determine whether to
characterize the transaction as a security interest.
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The Committee concluded that § 9-109 comment 2 is misleading in its statement that no
change was intended by the removal of the word “intent.” It therefore concluded that a change to
that comment was needed.

32. Issue: Whether an Official Comment might clarify that § 9-307(c) should
apply to the specific collateral in question in contrast to collateral generally.

Explanation: Asmentioned above, § 9-307(b) provides the general rules for
determining where a given debtor is located for purposes of the choice-of-law rules
in Article 9. Under § 9-307(b), a non-US debtor normally would be located in a
foreign jurisdiction and foreign law would govern perfection. If foreign law affords
no public notice of security interests, the general rules yield unacceptable results.
Accordingly, § 9-307(c) provides that the general rules for determining the location
of a debtor apply only if they yield a location that is “a jurisdiction whose law
generally requires information concerning the existence of a nonpossessory security
interest to be made generally available in a filing, recording, or registration system
as a condition or result of the security interest’s obtaining priority over the rights of
a lien creditor with respect to the collateral.” If the location lacks such a
public-notice system for the collateral in question, then the general rules in
§ 9-307(b) do not apply, the debtor is located in the District of Columbia, and the law
of the District of Columbia governs perfection. Some have read § 9-307(c) to refer
to collateral generally rather to the particular collateral at issue. The latter reading
would require a broader and more difficult inquiry than § 9-307(c) requires.

The Committee concluded that the reference to “the collateral” is to the collateral in the deal,
not merely to collateral generally. A new comment will be drafted to this effect. The comment will
not address whether the foreign filing system must apply to the particular type of debtor or the
particular transaction. The Committee will then decide whether the draft comment would be a net
benefit.

33. Issue: Whether an Official Comment to § 9-316(d) should make clear that
§ 9-316(d) does not apply in cases where perfection is accomplished in one state by
a method other than compliance with that state’s certificate-of-title law, the debtor
relocates to a state whose certificate-of-title law governs perfection, and then the
goods become covered by a certificate in the new state.

Explanation: § 9-316(d) is not ambiguous, but its application when a secured
party is perfected in one state by a method other than notation of its security interest
on the certificate-of-title and the goods then become covered by a certificate of title
issued by another state is complex and might be clarified by an Official Comment.
More specifically, there is some concern that the distinction between § 9-316(a) and
§ 9-316(d) might not be obvious. For example, assume that perfection of a security
interest in a boat in State A is not governed by a certificate-of-title statute in State A
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whereas the opposite is true in State B. If a secured party’s security interest in the
boat is perfected by filing (or otherwise, as by automatic perfection in the case of a
purchase-money security interest in consumer goods) in State A and the debtor
relocates to State B, § 9-316(a) applies and § 9-316(d) does not. The reason
subsection (d) does not apply is that as soon as the debtor relocates, the law of State
B governs perfection under § 9-301(1) and the requirement of subsection (d) that the
goods “be perfected by the law of another jurisdiction when the goods become
covered by a certificate of title” issued by State B cannot be satisfied. An
explanatory Official Comment might note that subsection (d) applies only when the
debtor remains in the jurisdiction where non-certificate-of-title perfection was
accomplished and the goods become covered by a certificate of title issued by another
jurisdiction.

A new comment will be drafted to make this clarification.

34. Issue: Whether, in a priority dispute between SP1 and SP2 as to the
post-merger accounts in the following fact pattern, an Official Comment should
clarify that the dispute is resolved under § 9-326, not § 9-322(a).

ABC and XYZ are registered organizations located in the same state.
SP1 has a filed perfected security interest in existing and
after-acquired accounts of ABC. SP2 has a filed perfected security
interest in existing and after-acquired accounts of XYZ. ABC merges
into XYZ. SPI files against XYZ during § 9-508(b)’s four-month
grace period.

Explanation: In this fact pattern, XYZ is a “new debtor” from SP1’s
perspective, and so SP1’s security interest attaches to accounts acquired by X YZ after
the merger. See § 9-203(d), (e). Even if SP1 takes no action, the financing statement
that SP1 filed against ABC is effective to perfect a security interest in accounts that
XYZ acquires during the four-month period following the merger. See §§ 9-509(a)
and (b). SP2’s security interest also attaches to accounts acquired by its debtor,
XYZ, after the merger. Section 9-326(a) operates to subordinate SP1’s security
interest to SP2’s with respect to “collateral in which a new debtor has or acquires
rights,” but only if SP1’s security interest is “perfected by a filed financing statement
that is effective solely under Section 9 508.” Without § 9-508, SP1’s financing
statement would have no effect with respect to the accounts acquired by XYZ after
the merger. Accordingly, SP1’s financing statement would be “effective solely under
Section 9-508” with respect to that collateral, and § 9-326(a) would subordinate
SP1’s security interest in that collateral to SP2’s.

Note, however, that even without § 9-508, SP1’s financing statement would
be effective against other collateral owned by XYZ, specifically, any accounts
acquired from ABC as part of the merger. See §§ 9-507(a) and 9-508(c). An Official
Comment might provide guidance to the effect that one must look only at the
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collateral in question when determining whether a financing statement “is effective
solely under Section 9 508.”

The Committee agreed and a new comment to this effect will be drafted.

35. Issue: Whether an Official Comment should explain that a fixture filing for
a debtor that is a transmitting utility must be made in the central filing office in each
state in which the fixtures are located rather than in the central filing office in the
state in which the debtor is located.

Explanation: Section 9-501(b) permits a financing statement for which the
debtor is a transmitting utility to be filed in the central filing office of the state.
Under § 9-301(1), as a general matter, the financing statement would be filed in the
state in which the transmitting utility debtor is located. Section 9-501(b) goes on,
though, to provide in a second sentence that a fixture filing against a transmitting
utility debtor may also be filed in the central filing office. Some have read this
sentence to suggest that the fixture filing should be made in the central filing office
of the state in which the transmitting utility debtor is located. However, because
under § 9-301(3)(A) the perfection of a security interest in fixtures is governed by the
law of the state in which the fixtures are located, the better reading of the sentence,
when considered together with § 9-301(3)(A), is that a transmitting utility debtor
fixture filing must be made in the central filing office of each state in which the
fixtures are located, not as a single fixture filing in central filing office of the state
in the which the debtor is located.

A new comment will be drafted to indicate that the filing must be made in each state where
the collateral is located.

36. Issue: Whether an Official Comment to § 9-509 should explain the
circumstances in which an assignee of a security interest may be impliedly authorized
by the assignor to file an assignment to the assignee of the assignor’s filed financing
statement covering the collateral.

Explanation: Section 9-509(d)(1) provides that, in the case of an assignment
of a security interest, the “secured party of record” must authorize the filing of any
amendment to the financing statement that shows the new holder of the security
interest as the successor secured party of record. In some transactions involving the
sale of an obligation secured by a security interest, the parties may not think to
include an express authorization for the transferee of the security interest to file an
amendment to the financing statement to show the transferee as the successor secured
party of record. Article 9 does not require that the “authorization” be in an
authenticated record, and it would seem that the authorization would often be implied
as part of the transfer itself.
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A new sentence will be inserted in § 9-509 comment 6 that provides that authorization to file
need not be in an authenticated record.

37. Issue: Whether the last two sentences of Official Comment 3 to § 9-509,
providing for later ratification by the debtor of the filing of a financing statement by
the secured party without the debtor’s authorization in an authenticated record,
should be modified to refer to the Restatement 3d of Agency’s provisions addressing
the ratification by a principal of the prior acts of its agent.

Explanation: Section 9-510 provides that a filed record (e.g., a financing
statement) is effective only to the extent that it was filed by a person that may file it
under § 9-509. Section 9-509 generally provides that a person may file an initial
financing statement only if the debtor authorizes the filing in an authenticated record.
The section specifically provides that, by authenticating a security agreement, a
debtor authorizes the filing of an initial financing statement covering the collateral
described in the security agreement. Secured parties often file an initial financing
statement while the details of a financing are being negotiated and before the debtor
authenticates a security agreement. Ifthe debtor has not authorized the filing of such
a financing statement in an authenticated record, then the financing statement is
ineffective. However, the debtor’s subsequent authentication of the security
agreement would ratify the filing and make the financing statement effective. See
Official Comment 3 to § 9-509 (explaining that law other than Article 9, “including
the law with respect to ratification of past acts, generally determines whether a person
has the requisite authority to file a record” under § 9-509).

Some have questioned whether, for purposes of the first-to-file-or-perfect rule
in § 9-322(a), the priority of a financing statement whose filing has been ratified
should date from the date of filing or from the date of ratification. Inasmuch as the
public notice afforded by an unratified financing statement is equal to that of a
financing statement whose filing was authorized ab initio, there is no reason not to
date the priority of a ratified filing from the date of filing. Although Restatement
(3d) of Agency § 4.02 might be read to suggest otherwise, Comment e to that section
explains that “If other law provides rules for priority of rights, that other law governs.
See, e.g., U.C.C. §§ 9-322 and 9-509 and Comment 3 to § 9-509 (last sentence).”
The last two sentences of Official Comment 3 to § 9-509 might be modified to refer
to Comment e to § 4.02 of the Restatement (3d) of Agency.

The Committee decided that the comment should be clarified to expressly state that
subsequent authorization to file makes the filing effective to perfect. The comment should also make
it clear that the subsequent authorization makes the filing effective — for priority purposes — from
when it was filed. If the comment cannot be drafted in a manner that will be effective, a statutory
change will be pursued.
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38. Issue: Whether the Official Comments to §§ 9-613 and 9-614 should explain
how a notification of an internet disposition may comply with those sections.

Explanation: Sections 9-613 and 9-614 provide that a notification of a
disposition of collateral must provide the time and place of a public disposition or the
time after which any other disposition is to be made. Each section also provides a
safe-harbor form of notification that, when properly completed, is sufficient to
comply with the requirements of the section. The use of on-line auctions for the
disposition of collateral has become widespread. Secured parties have found that the
internet expands the marketplace for repossessed goods and other collateral and that
it is an efficient marketplace that benefits both secured party and debtor. However,
neither §§ 9-613 and 9-614, nor the Official Comments, give guidance to secured
parties on how to comply with the notification requirements, or use the safe harbor
forms, when disposing of collateral through on-line sales and auctions.

The Committee decided a comment should be drafted to clarify how the notification
requirements can be satisfied for internet sales.

39. Issue: Whether it should be clarified by an Official Comment to § 9-706 that
§ 9-506(c) applies to an “in lieu” initial financing statement.

Explanation: During the transition period following the enactment of revised
Article 9, and today under more limited circumstances, secured parties file “in-lieu”
initial financing statements in a new filing office to move filing office records
evidencing perfection by filing of a security interest from one jurisdiction to another
as required by the choice-of-law and filing rules of Article 9. In addition to the
information required by Part 5 of Article 9 for an initial financing statement, the
“in-lieu” initial financing statement must contain the information required by
§§ 9-706(c)(2) and (3). The additional information relates to the financing statement
filed in the original filing office and dates the priority of the secured party’s security
interest from a date established by the original filing. However, if there is a minor
error in the additional information required by § 9-706, a court could find the error
not to be covered by the minor errors rule of § 9-506 because of a reference in
§ 9-506 to “the requirements of this part. . . .” The reference to “this part” of Article
9 is to Part 5 of Article 9, suggesting that the provision has no application to the
transition rules in Part 7.

The Committee decided that a new comment to Part 7 should be drafted to clarify that
§ 9-506 applies to in lieu filings.
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Committee members and observers raised the following additional issues. The
Committee’s authority is limited to addressing the issues identified in the June
2008 report of the Article 9 Review Committee. If the Committee wishes to address
other issues, it must seek authorization to do so.

40.  Should the Code or comments make it clear that a secured party may take an assignment of
a filing if there is no underlying security agreement or security interest?

The Committee decided not to seek the authority to address this issue.

41. Whether section 9-318 should be clarified to make it clear that it does not alter the 9-322
priority rules in the following situation:

SP1 files as to accounts. SP2 files and buys them. SP1 then buys (or
takes a security interest) in the same accounts.

Section 9-318 would seem to indicate that SP1 gets no interest at all, but the result should be that
SP 1 wins.

The Committee agreed to clarify this (treating it as related to the § 9-318 issues it was already
authorized to address)

42. Should the rules of § 9-322(¢) be modified to clarify that they relate only to disputes between
a secured party with non-temporal perfection and another secured party with temporal perfection?

The Committee agreed to explore at a later time whether this issue is something the
Committee should seek authority to address. Professor Ken Kettering agreed to provide material to
the Committee on this issue.

43.  Should the choice-of-law rule that applies when the collateral is held in trust be changed to
the law chosen in the trust agreement? Currently, there is substantial confusion about where to file
because it is often difficult to determine whether the trust or the trustee is considered the owner.

The Committee concluded that the problems associated with transitions, non-uniformity
(from non-simultaneous enactments) would make this proposed change extremely difficult. In
addition, it noted that the law chosen in the trust agreement could change at any time. The
Committee therefore chose not to pursue this issue.

44. Do we need to conforming amendments to § 3-302(e) and § 3-303(a)(2), or to their
comments, to make it clear that “security interest” in those provisions refer only to security interests
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that secure an obligation (not a sale of a promissory note)? For example, with regard to § 3-302(e),
the law prior to the Article 9 amendments would not have allowed a buyer of a promissory note who
has not yet paid to qualify as a holder in due course. The amendments to Article 9 may have
inadvertently changed this.

The Committee agreed to a pursue a change to the comments.
45.  Should there be a change to § 9-105 to make clear that you can have a written amendment
to electronic chattel paper without affecting control? This is particularly important since the servicer

of the chattel paper, which might agree to the amendment, is often not the originator.

The Committee asked Tom Buiteweg for a memo on whether it should address this issue.



